STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

J. O STONE as trustee of the
J. O Stone Revocabl e Trust
dated 9/ 26/ 78,

Petiti oner,
VS. CASE NO 96-2753
DEPARTVMENT OF TRANSPORTATI QN,

Respondent .
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RECOMVENDED ORDER

A hearing was held in this case in Tallahassee, Florida on
Decenber 11, 1996, before Arnold H Pollock, an Adm nistrative
Law Judge with the D vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Charles F. Barber, Esquire
Al ford, Barber and Mari ani
1550 South Hi ghl and Avenue, Suite B
Cl earwater, Florida 34616

M chael A. Hanson, Esquire
1207 North H nmes Avenue
Tanpa, Florida 33607

For Respondent: Francine M Ffol kes, Esquire
Depart ment of Transportation
605 Suwannee Street, Ml Station58
Tal | ahassee, Florida 32399-0458

STATEMENT OF THE | SSUE

The issue for consideration in this case is whether
Petitioner should be granted an access permt free fromthe

drai nage permtting requirenments of Chapter 14-86, Florida



Adm ni strative Code, or whether the terns and conditions proposed

in the Notice of Intent to Issue should be required for project
nunber 94- A-799-0019, |ocated on the southwest corner of the
intersection of U S. H ghway 19 and State Road 686 in Pinellas
County, Florida.

PRELI M NARY STATEMENT

By Notice of Intent To |Issue Permt dated February 28, 1996,
t he Departnent of Transportation notified Petitioner, J. O
Stone, Trustee of the J. O Stone Revocabl e Trust dated Septenber
26, 1978, that it intended to issue the access connection permt
for the project described above, subject to denial of the
applicant’s request for an exenption to the Departnent’s
requi renent for a drainage connection permt which, according to
the Departnent’s interpretation of Rule 14-86.003(2), Florida

Adm ni strative Code, was required for the project. Thereafter,

by letter dated March 26, 1996, Petitioner requested fornmal
hearing on the denial of the exenption, and this hearing ensued.
At the hearing, Petitioner presented the testinony of Sandy
Ll overas, M chael Scott Lloveras and Thomas G Radcliffe, al
pr of essi onal engi neers, and introduced Petitioner’s Exhibits One
t hrough Twel ve. Respondent presented the testinony of Juan
Carl os Lopez-Pani agua, District Engineer for the rel evant
Department District and an expert in civil engineering with an
enphasi s in hydrology and hydraulics. The Departnent did not

of fer or introduce any exhibits.



A transcript of the proceedings was furnished. Subsequent
to the receipt thereof, counsel for both parties submtted
Proposed Fi ndings of Fact and witten argunent which have been
carefully considered in the preparation of this Recommended
O der.

FI NDI NGS OF FACT

1. At all tinmes pertinent to the issues herein, the
Departnent of Transportati on has been the state agency
responsi bl e for the issuance of access connection permts for the
access to and fromproperty to the roads maintained by the State
of Florida. It is also responsible for the pronul gation and
enforcenent of rules governing the application for an issuance of
drai nage connection permts regarding those roads and properties.

2. Petitioner, J. O Stone, as Trustee of the J. O Stone
Revocabl e trust dated 9/26/78, owns and proposes to develop a
parcel of property |located on the southwest corner of the
intersection of US H ghway 19 and State Road 686, (East Bay
Drive), in Pinellas County, Florida. The property in question is
a piece of commercial |and approximately six acres in area.

3. In Septenber 1994, Petitioner applied to the Departnent
for an access nanagenent permt to all ow proposed comerci al
establ i shnments proposed to be built on that property to be
connected to the state highway system The devel opnent proposal
called for construction of two restaurants and parking sufficient

to support them



4. The property in issue was previously occupied by
restaurants, a gasoline station and business facilities which had
access to the abutting roads. Petitioner purchased the property
nmore than twenty-five years ago and it is now vacant | and.

5. Petitioner did not seek a drainage connection permt at
the time he requested the access managenent pernmt, and resists
seeki ng one now because he believes the project in issue is
exenpt fromthe requirenent for such a drai nage connection
permt. In fact, at the sane tinme the Petitioner submtted his
access connection permt request, he also submtted a fornal
request in witing to the Departnment requesting a confirmation of
exenption fromthe drainage permt criteria under Chapter 14-86.
The Departnent never acted on this secondary request until it
i ncluded the requirenment for a drainage permt as a condition of
the access permt intent to issue. By virtue of its preparation
of an intent to issue, with conditions, the Departnent,
Petitioner clains, has indicated its intention to issue the
request ed access managenent permt conditioned upon the
application for an approval of the drainage connection permt.

6. There is sonme evidence that Petitioner’s staff was
advi sed by Departnent officials that under the Departnent’s
interpretation of the pertinent rules, the project does not neet
all three criteria for exenption outlined in the pertinent rule,

but at no tine, according to Petitioner, was he ever given any



speci fics regardi ng how the Departnent considers the rel evant
criteria are not net by his proposal.

7. The property is bordered on the east by the Departnent’s
right-of-way for US H ghway 19, and on the north by the right-of-
way for State Road 686. On the west and south the property is
bordered by a branch of Long Branch Creek Channel 2, which flows
generally to the northeast to H ghway 19, through a box cul vert
under that highway, and then, variably, southeast, east and
northeast until it enpties into Tanpa Bay.

8. The Septenber 1994 application calls for the
construction of three driveways fromand to the property for
restaurant devel opnent. Two of the driveways woul d connect with
State Road 686, (the western access would be for right out
traffic only and the eastern one would be for right in traffic
only), and one would connect with U S. H ghway 19. This latter
connection would be for both in and out traffic. Though the
original application was acconpani ed by a request for an
exenption fromthe requirenment for a drainage connection permt,
no nention was nmade regarding this ancillary issue during any of
the parties’ negotiations and di scussions until just before the
i ssuance of the notice of intent.

9. Consistent with his application for access managenent
permt fromthe Departnment, Petitioner also sought required

permts fromother entities such as the Southwest Florida Water



Managenment District, and Pinellas County. These permts have
been grant ed.

10. I n Novenber 1995, Petitioner received a letter fromthe
Depart ment which indicated that after review by its drai nage
staff, a determ nation was nmade that the proposed project was not
exenpt fromthe requirenent for a drainage connection permt.
This determ nation was nade on the basis of the Departnent’s
interpretation of the provisions of the pertinent rule that was
different fromthat of the Petitioner. There appeared then, and
appears now, to be no dispute regarding the underlying facts of
t he case.

11. Chapter 14-86(1)(c), Florida Admnistrative Code, |ists

three criteria for granting an exenption, all of which nust be
met to permt the issuance of an exenption fromthe requirenents
for a drainage access permt.

12. The first of these provides that no nore than 5, 000
feet of inpervious area may drain to the property in the pre-
devel oped condition. Wth a small exception, this property
drains away fromthe Departnents right-of-way, so Petitioner
contends his project neets that criteria.

13. The second prohibits any work within the right-of-way
that will create or alter a drainage connection, and Petitioner
contends that since the only work to be done within the right-of-
way area is the installation of the three driveways, the project

al so neets that criteria as well. The third requirenent is that



the property be located in a watershed which has a positive
outfall. Since this property is located in the Long Branch Creek
basin, which outfalls to Tanpa Bay and the Gulf of Mexico,
Petitioner contends it neets that criteria as well, thereby
qual i fying the project for the exenption.

14. A survey of the property nade in 1995 indicated that
with the m nor exception of approximtely 1,000 or so square feet
of paved area in the extrene northeast corner of the parcel,
whi ch constitutes a portion of the State’s road construction, al
of the natural drainage on the property is fromthe northeast to
t he sout hwest or west, directly away fromthe State’ s right-of
way. Planned near-term devel opnment of the parcel calls for the
approximate northern half to be used for the construction of two
restaurants and rel ated parking. The two-way access onto the
U S Hghway 19 right-of-way is to be |located at the southern end
of the parking lots, approximtely half way down the property.

In the southern half of the property, nore to the west,
Petitioner proposed to construct a 12,000 square foot hol ding
pond.

15. Communi cati ons between Petitioner and the Departnent
show t hat the Departnent understands that the property drains
into the Long Branch creek Channel Two but has taken the position
that the holding pond will also drain in the channel which
ultimately, approximtely 285 feet downstream fromthe drai nage

connection, crosses the state right-of-way and through the box



cul vert under U.S. H ghway 19. The Departnent considers this a
connection discharge which requires a permt, and Petitioner
considers it to be a situation which qualifies for an exenption
fromthe permtting requirenents.

16. This issue first becane a matter for discussion between
the parties in Novenber 1995. By letter dated Decenber 8, 1995,
t he Departnent advised Petitioner that the |ink-up described
disqualifies the project froman exenption. A neeting of the
parties was subsequently held in January 1996, at which
Petitioner provided additional calculations and evidence of other
simlar situations where the agency did not require the drainage
permt, but the Departnent remains adamant in its position.

17. In February 1996, the Departnent wote to Petitioner
restating its position and demandi ng the project include a
drai nage connection permt. On March 5, 1996, the Depart nent
issued its Notice of Intent wwth the condition that the
Petitioner obtain a drainage connection permt prior to the
i ssuance of the access connection permt. Petitioner cannot
accept this condition, contending that the requirenent for the
dr ai nage connection permt would have an unacceptabl e i npact on
t he project.

18. Petitioner’s major objection to the requirenent for a
dr ai nage connection permt is financially based. As was
previously noted, the project as currently proposed by Petitioner

woul d call for a 12,000 square foot holding pond. When the



remai nder of the property is devel oped according to plan, the

hol ding pond will be increased to 18,000 square feet. However,
under the criteria inposed by the Departnent for a drainage
connection permt, the size of the holding pond to acconmobdate

t he proposed future devel opnent would require increase to 30, 000
square feet, an increase of 12,000 square feet, (approximately %
acre), of prinme commercial property which woul d not be avail abl e
for productive devel opnment. No figures were provided to place a
dol | ar value on that inpact at current or future rates.

19. The Departnent’s concerns which formthe basis for the
drai nage connection permt requirenent relate to protection of
the state right-of-way and both downstream and upstream property
owners fromflooding due to excessive run-off. Petitioner argues
that the Water Managenent District permtting criteria regarding
run-of f consider the situations nost likely to occur. The
Department admits that Petitioner has nmet the requirenents of the
Sout hwest Fl ori da Water Managenent District, but notes that
Department criteria are substantially different and are nore
stringent. Many nore scenarios are considered by the Departnent
than by the Water Managenent District.

20. The Departnent contends that while in the instant case
the connection is not directly to the right-of-way, it
nonet hel ess drains to a right-of-way, and the potential for

fl ooding at the Departnment’s right-of-way, as the result of



drai nage fromthe property in question in the event of a major
storm justifies the permt requirenents.

21. M. Radcliffe, a registered civil engineer enployed by
Petitioner’s engineering design conpany, disputes the
Departnent’s concerns, asserting that the water flow increase in
Long Branch Creek Channel Two at the box culvert under US Hi ghway
19 fromthis project would peak well before the major flow from
run-of f upstreamfromthe connection would get there. 1In his
opinion, there is little chance that the instant project would
have any inpact on run-off to the state right-of-way. Therefore,
little benefit would be obtained from applying the nore stringent
state requirenent as opposed to the nore |iberal water nanagenent
district criteria.

22. M. Lopez-Paniagua clains that Petitioner does not neet
criteria nunber one, as outlined in Rule 14-86.003(1), Florida

Adm ni strative Code, because the project has about 12,000 square

feet of inpervious area. Petitioner, he asserts, has not proven
to the Departnent’s satisfaction that its drainage neets the
criteria. Here, the project drains to a ditch at a point which
is approximately 285 feet fromthe right-of-way for U S 19. It
is Departnment policy to always review projects for drai nage
permt requirenments, which projects are exenpted if the review
shows the project will not adversely affect the state highway
system or the downstream property owners. Here, the Departnent

contends, no such show ng has been nade.
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CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter in this

case. Section 120.57(1), Florida Statutes.

24. Under the provisions of Sections 331.1825(1) and

335.185(1), Florida Statutes, the Department of Transportation is

authorized to require an access permt for construction of a
connection to the State H ghway System and may require any

condi tions reasonably necessary to carry out the conditions of

t he Access Managenent Act. Consistent therewith, the Departnent

has pronul gated Rul e 14-86, Florida Adm nistrative Code which, at

14-86.007(5) outlines the standard conditions which apply to al
access connection permts. Included within this section is that
provi sion which requires “conpliance with drai nage requirenents

in rule chapter 14-86, Florida Adm nistrative Code”, and the

Departnent is charged to ”"provid[e] standards and procedures for
dr ai nage connections fromthe properties adjacent to the
Department’ s ri ght-of - way.

25. A drainage connection is defined in Rule 14-86.002(4),

Fl ori da Adm ni strati ve Code as:

11



any structure, pipe, culvert, device, paved or
unpaved area, swale, ditch, canal, or other feature
whet her natural or created, which is used or
functions as a link or otherw se conveys stormater
runoff or other surface water discharge fromthe
adj acent property to the Departnent’s facility. A
dr ai nage connection is literally anything that
stormaat er can run on or through.

26. The evidence clearly establishes that Petitioner’s
property is | ocated adjacent to the Departnent’s right-of-way for
U S. H ghway 19, and that Long Branch Channel Nunber Two is a
natural feature of that property which conveys water to the box
culverts in the right-of-way. 1In fact, the Departnent’s evidence
shows that in its existing condition, Channel Nunber Two brings
the majority of the stormwater which falls on Petitioner’s
property, along with other water originating both above and bel ow
Petitioner’s property to the Departnent’s right-of-way for U S.

H ghway 19.

27. 1t is the Departnent’s concern, that when the
stormwater flow fromthe Petitioner’s property is joined with
that from properties above and bel ow the Petitioner’s property,
it could, if not properly governed, create drai nage problens in
the U . S. 19 Ri ght-of - way.

28. Petitioner bears the burden of proof to establish, by a
preponderance of the evidence, that his project is entitled to
the exenption. The testinony of Petitioner’s experts, though
i npressive, was not shown to be based on any enpirical data, and

constitutes unsupported conclusory opinion. As such, it is not

persuasi ve. Therefore, even though the water flow is not

12



directly to the adjacent right-of-way, in light of the fact that
it ultimtely ends up there, the first criteria for exenption is
not nmet and the drainage connection permt application is

requi red. The drainage through Channel No. Two to the right-of-
way appears to be natural and not constructed. Therefore, that
provi sion of the Departnent’s drainage handbook which states that
any project does not drain naturally onto the Departnent’s right-
of -way does not require a drainage connection permt is not
appl i cabl e here.

29. To be sure, it would appear that to conformto the
requi renents established for a drainage connection permt, a
significant portion of the Petitioner’s remaining property would
be | ost to devel opnent. The resultant econom c cost to
Petitioner, while considerable, is not pertinent to the issue of
the need for a drainage access permt.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is recommended that the Departnent of Transportation
enter a Final Order denying Petitioner’s request for an exenption
fromthe drainage connection permtting requirenents of Chapter

14-86, Florida Adm nistrative Code.

13



DONE and ENTERED this 30th day of January, 1997, in

Tal | ahassee,

Fl ori da.

COPI ES FURNI SHED

Francine M Ff ol kes,
Depart ment of Transportation

Haydon Burns Buil di ng

605 Suwannee Street,

Tal | ahassee,

Charl es F. Barber,
Al ford, Barber & Mari ani

ARNCLD H. POLLOCK

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6947

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of January, 1997.

Esquire

M5- 58
Florida 32399-0458

Esquire

1550 Sout h Hi ghl and Avenue

Cl ear wat er,

M chael A. Hanson
1207 North Hi nes Avenue
Tanpa, Florida 33607

Ben G Watts,

Attention:

Secretary
D edre G ubbs, MS. 58

Fl ori da 34614

Esquire

Depart ment of Transportation

Haydon Burns Buil di ng

605 Suwannee Street

Tal | ahassee,

Panel a Leslie
Counse

Gener al

Florida 32399-0450

Depart ment of Transportation

562 Haydon Burns Buil di ng
Suite 562

605 Suwannee Street,

Tal | ahassee,

Florida 32399-0450
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NOTI CE OF RI GAT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin

fifteen days from the date of this reconmmended order. Any
exceptions to this recomended order should be filed wth the
agency that will issue the final order in this case.
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